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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita 
  Civil Judge,  

Sonitpur, Tezpur 
 
    Saturday, the 29th day of August, 2015 
 
   Money Suit NO. 2 of 2007 
 
1. Sri Vimal Kumar Jain 
 Son of Sri Phulchand Jain 

 Resident of Nepalipatta, Tezpur Town 
 PO- Tezpur  
 Mouza - Mahabhairab 
 District – Sonitpur, Assam 
 

2. Sri Nathmal Tibrewala 
 Son of Late Gajadhar Tibrewala 

 Resident of Civil Hospital Road, Tezpur Town 
 PO- Tezpur  
 Mouza - Mahabhairab 
 District – Sonitpur, Assam 

       .......... Plaintiff(s) 
        Petitioner(s) 
 
    -VERSUS – 
 
 
1. Smt. Anamika Baruah 
 Wife of Bipul Baruah 

 Resident of Harigaon 
 Mouza – Haleswar 
PO – Nikamul 
 District – Sonitpur, Assam 
Presently residing at :  
Bishnu Rava Path 
Usha Nagar, Tezpur Town 
 PO- Tezpur  
 Mouza - Mahabhairab 
 District – Sonitpur, Assam 
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for

  

for

  

 
2. Smt. Ranjan Borah 
 Son of Ramen Baruah 

 Resident of Usha Nagar 
PO - Tezpur 
 Mouza – Bhairabpad 
 District – Sonitpur, Assam 
and  
Dipota Post office 
PO – Dipota 
Mouza – Haleswar 
District – Sonitpur, Assam 
       ........ Defendant(s). 

          Opposite Party 
 
   This Suit is coming on for final hearing or having been heard on 

19-08-2015 in the presence of :   

 
Mr. S. Borthakur        Advocate(s)   Plaintiff(s) 
Advocate         Pleader(s)           Petitioner(s) 
 
Mr. D. Bose          Advocate(s)         Defendant(s) 
Advocate        Pleader(s)      Opposite Party 
 
 
  And having stood for consideration to this day, the 29th August, 

2015, the Court delivered the following Judgment :-   

 

J   U  D  G    M   E  N   T 

  This is a suit for recovery of Rs.9,64,495/-. 

     

2.  The plaintiff’s case, inter-alia, in brief, is that Bipul Kr. Baruah 

(since deceased), husband of defendant No.1 Smt. Anamika Baruah, was the 

owner of a plot of land measuring 2 katha 10 lessa out of 1 bigha 1 katha 15 

lessa, under Dag No. 448, PP No.285 situated at Harigaon, Mouza – Haleswar, 

district – Sonitpur, Assam, who gifted the said 2 katha 10 lessa of land to the 

defendant No.1 (Smt. Anamika Baruah) on 06-01-2006,  vide registered gift deed 

No.28 of 2006. Accordingly, the defendant No.1 became the sole and absolute 

owner of the said land by right of gift deed. That, there was a concluded 

contract dated 17-05-2006 in between the plaintiffs and the defendant No.1 for 
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sale of the suit land in favour of the plaintiffs whereby the consideration amount 

was fixed at Rs.20,00,000/- ( rupees twenty lakhs) and Rs.5,00,000/- ( rupees 

five lakhs)  was to be paid as advance amount to the defendant No.1. It is also 

stipulated that after obtaining necessary sale permission, the defendant would 

execute and register the sale deed in favour of the plaintiffs by accepting the 

balance sale consideration amount. The defendant No.2 was a witness of the 

said agreement for sale, dated 17-05-2006. The plaintiffs also pleaded that as 

per the terms of the said agreement, they paid Rs.5,00,000/- ( rupees five lakhs)  

to defendant No.1 on 17-05-2006, which was duly acknowledged by the 

defendant No.1. On being requested, the plaintiffs paid another advance amount 

of Rs.3,00,000/- ( rupees three lakhs) to the defendant on the same day, i.e.  

17-05-2006, which was acknowledged by the defendant No.1, in writing on the 

2nd page of the written agreement. That thereafter, on being requested by the 

defendant No.1, the plaintiffs paid another amount of Rs.1,00,000/- ( rupees one 

lakh) to the defendant No.1 through defendant No.2, who gave an 

acknowledgement receipt on 31-05-2006 in favour of the plaintiff No.1, thereby, 

the plaintiff had paid a  total amount of Rs.9,00,000/- ( rupees nine lakhs) as 

advance amount. As per the terms of the said agreement, the defendant No.1 

was to obtain necessary sale permission in respect of the said land and execute 

and register the sale deed in favour of the plaintiffs within 30-09-2006 by 

accepting the balance consideration amount, but the defendant No.1 had failed 

do so. The plaintiffs further pleaded that he issued a demand notice through her 

learned advocate Smt. Jilly Mahanta against the defendant No.1, demanding her 

to execute and register the sale deed by accepting the balance consideration 

amount of Rs.11,00,000/- ( rupees eleven lakhs)  from the plaintiff. The 

plaintiffs, thereafter came to know that defendant No.1 approached some other 

person to sell out the said land. That the Bank of Boroda, Tezpur vide their 

advocate notice, dated 10-10-2006, had also informed the plaintiffs that the land 

in question was mortgaged by the defendant No.1 prior to agreement for sale 

dated 17-05-2006 and the Bank of Boroda requested the plaintiff not to purchase 

the said land. The plaintiffs subsequently came to know that the defendant No.1 

also made an early agreement for lease of the suit land and house to another 

person. Prior to that agreement dated 17-05-2006, the defendant No.1 took 
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advance amount also from them. The defendant No.1 has denied the agreement 

for sale of the suit land to the plaintiff.  Hence, this suit.  

 

 3.  The defendants contested the suit by filing written statement. In 

their written statement, it is stated, inter-alia, that the suit is not maintainable ; 

there is no cause of action for the suit. The defendant No.1 requested the 

plaintiff No.2 Sri Nathmal Tibrewala for helping her by advancing to her an 

amount of Rs.50,000/- (rupees fifty thousand) which was required for the 

treatment of her late husband where for the said plaintiff promised to procure for 

her from the other plaintiff Sri Vimal Jain and for this purpose, he took signature 

of the defendants on blank papers, including stamp paper on which the 

agreement to refund the amount of loan with interest was to be got typed by the 

plaintiffs.  The agreement got typed on such papers is, thus, fraudulently 

procured and void ab-initio. The defendants also stated that upon receiving the 

notice dated 28-09-2006, the defendant No.2 contacted the plaintiff over phone 

for himself and on behalf of the defendant No.1 and requested them for time to 

repay the loan amount of Rs.50,000/- with interest @ 20%, as was agreed at the 

time of advancing of the said amount. The defendants also stated that so called 

agreement for sale was got typed by the plaintiff on the blank papers signed by 

the defendants to avoid the defence of absence of licence debarring the plaintiff 

to lay their claims for recovery of money allegedly advanced. Therefore, the 

defendants pray for dismissal of the suit with compensatory cost u/s 35 A of 

CPC.  

 

4.  Upon perusal of the pleadings of both parties and also hearing 

learned advocates of both sides, the following issues are settled :  

1. Whether there is any cause of action for the suit ? 

2. Whether the suit is maintainable in its present form ?  

3. Whether the suit is barred u/s 22 of the Specific Relief Act and 

Section 37 of the Contract Act ?  

4. Whether written agreement of sale was executed by the plaintiff 

and defendant No.1 on 17-05-2006 ?  

5. Whether the agreement dated 17-05-2006 is fraudulently 
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procured and void ab-initio ? 

6. Whether the defendant took any advance amount of 

Rs.9,00,000/- from the plaintiffs, as alleged by the plaintiff ?  

7. Whether the plaintiffs are entitled to any decree, as prayed for ?  

8. To what relief / reliefs the parties are entitled ?  

    

5.   During trial, the plaintiff has examined three witnesses and 

exhibited some documents in support of its case. On the other hand, the 

defendant has submitted evidence in affidavit by two witnesses as DW-1 Smt. 

Anamika Baruah and DW-2 Sri Ranjan Borah. Smt. Anamika Baruah, defendant 

No.1 ( DW-1) not having appeared in the Court for cross-examination, her 

evidence in affidavit is expunged vide order, dated 12-08-2015. DW-2 is cross-

examined and thereafter, the evidence of defendant side is closed.   

 

Discussions, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence, oral and documentary, and 

the materials available on the case record. Heard argument of both sides. Now, 

let us examine the evidence on records to decide the case at hand.  

 

7.   ISSUE NO. 1 

1. Whether there is any cause of action for the suit ? 

 

  The plaintiff pleaded that defendant No.1 Smt. Anamika Baruah 

entered into an agreement with the plaintiff on 17-05-2006 to sell the suit land in 

favour of the plaintiffs at a consideration of Rs.20,00,000/- ( rupees twenty 

lakhs) and on the same day, the plaintiff paid an advance amount of 

Rs.5,00,000/- ( rupees five lakhs) to the defendant No.1. On being requested by 

the defendant No.1, the plaintiff paid another amount of Rs.3,00,000/- ( rupees 

three lakhs) ad advance to the defendant No.1. The defendant No.1 duly 

acknowledged the receipt of the said amount and also acknowledged receipt of 

Rs.1,00,000/- ( rupees one lakh) which also the defendant No.1 acknowledged 

subsequently paid by the plaintiff.  
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  On the other hand, the defendants have denied and disputed the 

alleged agreement dated 17-05-2006.  

  

  A cause of action is a bundle of essential facts. Here, in the 

present case, the plaintiff’s assertions of right and denial the same by the 

defendants, has created a cause of action. Thus, it appears that there is a cause 

of action for the suit. Hence, this issue is decided in the affirmative and in favour 

of the plaintiff.  

 

8.   ISSUE NO. 2 

2. Whether the suit is maintainable in its present form ?  

 

  The defendants in their written statement stated that the suit is 

not maintainable. But the defendants have failed to show as to why and how the 

suit is not maintainable. In absence of any specific plea of maintainability, a suit 

cannot be said to be not maintainable. Hence, this issue is decided in the 

negative and against the defendants.   

 

9.   ISSUE NO. 3 

3. Whether the suit is barred u/s 22 of the Specific Relief Act and Section 37 of 

the Contract Act ??  

 

   The defendants in their written statement stated that suit is 

contrary to the provisions of the Section 22 of the Specific Relief Act and Section 

37 of the Contract Act.  

 

  The defendants in the written statement have not specifically 

stated why the suit is barred under the provisions of said Act.  

 

  This is a suit recovery of money.  
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   Upon perusal of the provisions of Section 22 of the Specific Relief 

Act and Section 37 of the Contract Act, it appears that the present suit not 

barred under the provisions this Act. Hence, this issue is decided in the negative 

and against the defendants.  

 

10.   ISSUE NOs. 4 & 6 

4. Whether the written agreement of sale was executed by the plaintiff and 

defendant No.1 on 17-05-2006 ? 

AND  

6. Whether the defendant took any advance amount of Rs.9,00,000/- from the 

plaintiffs, as alleged by the plaintiff ?  

 

  Both the issues are co-related, and as such, for convenience, 

taken together for discussion.  

 

  The plaintiffs in their plaint and Sri Vimal Kr. Jain as plaintiff   

(PW-1) stated that on 17-05-2006, the defendant No.1 made an agreement for 

sale in favour of the plaintiffs in respect of the suit land at a sale consideration of 

Rs.20,00,000/- ( rupees twenty lakhs) and as per the terms of the contract, the 

plaintiff on the same day, paid an advance amount of Rs.5,00,000/- ( rupees five 

lakhs) to the defendant No.1. Thereafter, on being requested by the defendant 

No.1, the plaintiff paid another amount of Rs. Rs.3,00,000/- ( rupees three lakhs) 

to the defendant No.1. The plaintiff (PW-1) also stated that he again paid an 

amount of Rs.1,00,000/- ( rupees one lakh) to the defendant No.1 as advance 

amount on being requested by the defendant No.1. Thereby, the plaintiffs paid a 

total amount of Rs.9,00,000/- ( rupees nine lakhs) as advance amount to the 

defendant No.1.  

 

  In support of their claim, the plaintiff (PW-1) has exhibited, 

amongst others,  the following documents :  

   

  Ext. 1  : Gift deed, dated 06-01-2006 

  Ext. 2  : Agreement for sale, dated 17-05-2006 
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  Ext. 3  : Original receipt dated 31-05-2006 

  Ext. 4  : Advocate notice, dated 28-09-2006 

 

  PW-1 ( plaintiff-vendee) stated that in Ext. 2, dated 17-05-2006, 

Ext. 2(1) and Ext. 2(2) are signatures of Anamika Baruah and Ext. 2(4) is his 

(PW-1) signature and Ext. 2(5) is the signature of Ranjan Borah (defendant 

No.2). Ext.2(7) is the acknowledgement note and Ext. 2(7)(1) is the signature of 

Anamika Baruah (defendant No.1), in writing on the 2nd page of the said 

agreement. In Ext. 3, dated 31-05-2006, Ext. 3(1) is the signature of Ranjan 

Borah ( defendant No.2).  

 

  During cross-examination, this PW-1 stated that he paid advance 

amount to Smt. Anamika Baruah by his hand and the said amount was paid to 

her for purchasing the said land.  

 

  PW-2 Nathmal Tibrewala (another vendee), has also fully 

corroborated the aforesaid evidence of PW-1. He has stated that in Ext.2, Ext. 

2(3) is signature of Nathmal Tibrewala and Ext. 2(4) is his signature and Ext. 

2(5) is signature of Ranjan Borah. Ext.3, dated 31-05-2006, Ext. 3(1) is the 

signature of Ranjan Borah ( defendant No.2). Ext. 2 is the acknowledgement 

note and Ext. 2(7) (1) is the signature of Anamika Baruah (defendant No.1). Ext. 

6 is the acknowledgement receipt dated 28-09-2006 by Smt. Anamika Baruah 

(defendant No.1) and Ext. 6(1) is the signature of Anamika Baruah.  

 

  PW-3 Jayanta Baruah, Branch Manager, Bank of Boroda, Tezpur 

Branch, stated that the said land mentioned in the gift deed is mortgaged in their 

bank as equitable mortgage created by Smt. Anamika Baruah. Today, he has 

brought the certified copy of the original register of gift deed No.24/06 which 

was gifted by Sri Bipul Kr. Baruah in favour of Smt. Anamika Baruah.  

 

  DW-2 Sri Ranjan Borah (defendant No.2) during cross-

examination, admitted that defendant No.1 Anamika Baruah made an agreement 

with the plaintiff for selling of 2 katha 10 lessa of land at a consideration of 
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Rs.20,00,000/- and out of which, the vendor Anamika Baruah took Rs.9,00,000/- 

as advance amount. Out of Rs.9,00,000/-, Rs.1,00,000/- was received by him as 

instructed by defendant no.1 Anamika Baruah from plaintiff Vimal Jain and in this 

regard, he issued a money receipt. Ext.3(1) is his signature in the said money 

receipt. He also admitted that Anamika Baruah took loan from the bank by 

mortgaging the said property. Anamika Baruah had already sold the said land in 

favour of Abutani Mercantile. Defendant No.1 Anamika Baruah is bound to return 

Rs.9,00,000/- taken from the plaintiffs as advance amount for selling the suit 

land in favour of the plaintiff.  

 

  It is not in dispute that the suit land was gifted to the defendant 

No.1 Smt. Anamika Baruah by her deceased husband Bipul Kr. Baruah.  

 

  I have carefully perused the exhibited documents. Ext.2, 

agreement for sale, dated 17-05-2006, shows that defendant No.1 Smt. Anamika 

Baruah executed the agreement for sale of the suit land in favour of the plaintiffs 

at a consideration amount of Rs.20,00,000/- ( rupees twenty lakhs) and took 

advance amount of Rs.5,00,000/- ( rupees five lakhs) on the same day and 

thereafter on 17-05-2006, took Rs.3,00,000/- ( rupees three lakhs) as advance 

amount and lastly on 31-05-2006 took Rs.1,00,000/- ( rupees one lakh) through 

Ranjan Borah, defendant No.2 (Ext.3) which fact was admitted by defendant 

No.2 ( DW-2) who is also witness of agreement for sale ( Ext.2) and thus, in 

total took amount of Rs.9,00,000/- ( rupees nine lakhs) as advance amount from 

the plaintiff.  

 

   Thus, it appears that the defendant No.1 executed a written 

agreement for sale, dated 17-05-2006, in favour of the plaintiffs and took 

advance amount of Rs.9,00,000/- ( rupees nine lakhs) from the plaintiffs.  

 

   Hence, both the issues are decided in the affirmative and in favour 

of the plaintiffs.  
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11.   ISSUE NO. 5 

5. Whether the agreement dated 17-05-2006 is fraudulently procured and void 

ab-initio ? 

 

 This issue is raised by the defendants in their written statement. The 

defendants in their written statement stated that the plaintiff got typed the 

stamp paper, it is fraudulent  and void ab-initio.  

 
   

Order 6 Rule 4 of CPC provides  - particulars to be given where 

necessary :  

 

 “In all cases in which the party pleading relies on any 

misrepresentation, fraud, breach of trust, willful default, or undue influence, and 

in all other cases in which particulars may be necessary beyond such as are 

exemplified in the forms aforesaid, particulars (with dates and items, if 

necessary) shall be stated in the pleading”.  

 

  Here, in the instant case, the defendants have failed to furnish the 

detail particulars as to when and how the plaintiffs prepared the fraudulent 

document i.e. Ext.2. In absence of any specific details, the said document, Ext.2 

cannot be said to be fraudulent. Hence, this issue is decided in the negative and 

against the defendant.  

 

12.   ISSUE NOs. 7 and 8 

7. Whether the plaintiffs are entitled to any decree, as prayed for ?  

8. To what relief / reliefs the parties are entitled ?  

    

In view of the discussions made in Issue Nos. 4 and 6, both the 

issues are decided accordingly in positive and in favour of the plaintiffs.  
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    O R D E R 

 

13.   In the result, the plaintiffs’ suit is decreed, on contest, with the 

following relief :  

 

(i) the suit is decreed for recovery of Rs. 9,00,000/- only 

against the defendant No.1 Smt. Anamika Baruah with 

interest  @ Rs. 6% p.a. from the date of decree till 

realization of the decreetal amount.  

(ii) Cost of the suit.  

 

Prepare the decree accordingly.  

 
The suit is disposed of accordingly. 

 
              Given under my hand and seal of this Court on this day, the 29th 

day of August, 2015.  

 

 

      
Dictated and corrected by me. 
 

 

 
 
 
 
 

Dictation taken and  
transcribed be me : 
        
(J. K Muru) 
Steno.     **** 

( P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 

(P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


